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Editorial Note: The author has crifical comments about CIC and the IRB in the Lai case. Mr. Ansley was called by
David Matas on behalf of Lai as an expert witness on the Chinese “judicial” system. The IRB rejected
out of hand every witness called for Lai and accorded full weight to every witness
called against him by CIC, including Chinese police and prosecutors.

INTRODUCTION

r I Yhe myth of Chinese legal reform, with accompanying claims that the Beijing regime is com-
mitted to implementing the “Rule of Law”, constitutes one of the most assiduously cultivated
scams in recent political memory. The governments of both Jean Chrétien and Paul Martin were

deeply committed to portraying the Beijing regime in the most glowing terms and the Chinese “legal”

system, or mote correctly the lack of a legal system, was initially an impediment.



During China’s “Warring States” period, centuries Before Christ, a phi-
losopher of the day was known for the aphorism, “A White Horse is not
a Horse”. We shall not explore the reasoning behind that statement here;
the expression is significant for our purposes only because it is still familiar
to every literate Chinese. Today, if the topic is the Chinese “judiciary”, we
might alter this ancient sentence to “A Chinese ‘Court’ is not a Court”.
The truth of this statement is fundamental to any real understanding of
how the Chinese “judiciary” functions, whether the Beijing regime is in-
deed committed to implementing the “Rule of Law”, whether a Canadian
investor could successfully sue a Chinese party in a Chinese “court” (or
defend against a Chinese lawsuit), or whether a Chinese fugitive deported
to China from Canada could receive a fair trial.

The nature and quality of Chinese “courts” was back on stage recently
when it became the focus in a Judicial Review of the Pre-Removal Risk
Assessment (“PRRA”) finding in the case of Chinese fugitive Lai Changxing.
Lai’s lawyer argued in the Federal Court of Canada what is simply “trite law”
to every lawyer or legal scholar having even the most minimal knowledge
of the Chinese “judicial” system: that there is no semblance of due process,
that there is no such thing as a fair trial in any Chinese criminal “court” (or
for that matter any “court” hearing a lawsuit pitting a foreign party against
a Chinese party), and that Mr. Lai would be unable to obtain counsel or
mount a meaningful defence.

Esta Resnick, a trial lawyer from the Department of Justice who has
represented Citizenship and Immigration Canada (“CIC”) throughout its
seven year crusade to help the Chinese Gestapo take Mr. Lai into custody,
continued her long-standing efforts to clothe the farcical and fraudulent
Chinese “judicial” system with respectability, asserting that defendants
have the right to legal counsel and to present evidence, that trials are
public, and that the “courts”, rather than the Chinese Communist Party,
decide cases.

With the single exception of the fact that Chinese defendants do techni-
cally have the right to defence counsel, a right which in reality is of little
benefit!, each and every one of Ms. Resnick’s statements is demonstrably
and patently false. Only Ms. Resnick, of course, knows for certain whether
those statements flow from a failure on her part to read as widely as does
the general public, or whether they are simply necessary because the reality
of the Chinese “judicial” system is not conducive to her goal of delivering
Mr. Lai into the hands of the Chinese Gestapo.

Under the sub-headline “Defence of Chinese justice is pure fantasy”’, Rod
Mickleburgh commented in the Toronto Globe and Mail of January 18,
2007 that:

“At times, it felt like Alice in Wonderland in Federal Court this
week, as government lawyer Esta Resnick argued the merits of
China’s criminal justice system. ... Defendants who are tortured
merely have to complain to the authorities and action will be
taken, according to Ms. Resnick....The reality, of course is
quite different.”

Mickleburgh spent four years as the Globe correspondent in China and
has a much deeper understanding of Chinese realities than does the gull-
ible Ms. Resnick. Mickelburgh quotes at length from testimony of Jerome
Cohen before the US Congress in 2005, substantially the same evidence he
gave before the Immigration and Refugee Board (“IRB”) when Ms. Resnick
called him in 2001, ostensibly to make CIC’s case that the Chinese “judicial”
system is a model for the world!* Cohen said in part:

““The protections afforded by the Criminal Procedure Law
are too few, ineffectual, and riddled with exceptions to permit
meaningful defence. .. reticent suspects are frequently subjected
to torture.... The outstanding feature of [China’s] criminal
investigation is the inability of the suspect, his lawyer, family
or friends to challenge the legality of any official actions before
an independent tribunal.... Political realities preclude this.”
Ms. Resnick has, in the course of past court appearances in the Lai case,
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actually implied that the Chinese “judicial” system is superior to Canadass.
When Lai counsel David Matas cited expert evidence previously given
before the IRB that there is a 100 percent conviction rate in the Chinese
criminal “courts”, Resnick replied that this is because the Chinese police and
prosecutors are so careful and thorough that they just don't make mistakes!
Obviously, in the Chinese system According To Resnick, there could be no
Donald Marshalls, David Milgaards, or Guy-Paul Morins.?

We have to this point largely focused on what the Chinese “judicial” sys-
tem is not. Essentially, it is not a “judicial” system at all. A Chinese “court”
is simply a very low level administrative organ of the Chinese Communist
Party. That said, I turn now to a discussion of what the system is in reality,
how the “courts” are structured and organized, what happens in a Chinese
“court”, and what faces Chinese trial lawyers when they attempt against all
odds to achieve results based on some semblance of the Rule of Law.

ORGANIZATION OF THE CHINESE “COURTS"”

Throughout the country, the “courts” are organized to precisely parallel
the hierarchical structure of the government and the Chinese Communist
Party. The governmental structure is composed of “People’s Congresses” at
each level. The local People’s Congress is “elected” at the local level; it in turn
elects the members of the Provincial People’s Congress and the Provincial
Congresses elect delegates to the National People’s Congress, which passes
for the national parliament, but has no power and sits only when the
Communist Party summons it to rubber stamp Party decisions.

This structure precisely parallels the structure of the Party, and at every
level it is the Party official who holds real power, while the state functionary
defers to him. For example, the “mayor” of Shanghai, who is not elected
but is appointed by the Chinese Communist Party at the central level, is
not really the power holder in Shanghai politics. He must always defer to
the Secretary-General of the Shanghai Communist Party.
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Theoretically, “judges” are appointed by the People’s Congresses at each
level. This means that the local People’s Congresses appoint district “judges”,
the Provincial governments appoint the “judges” to the Higher People’s
“Courts”, and the “judges” of the Supreme People’s “Court” in Beijing
are appointed by the National People’s Congress. In practice, however,
the Chinese Communist Party exercises total control over all the People’s
Congresses at every level and in reality it is therefore the Party which ap-
points all “judges” to all Chinese “courts”. Moreover, with extremely rare
exceptions, all “judges” are required to be Communist Party members.
They may be removed immediately by the Party at whichever level they
were appointed. And those who resist Party directives are indeed removed
quickly.

At the top of the “court” system, of course, is the Supreme People’s
“Court” in Beijing. It is comprised of more than six hundred “judges”,
the majority of whom live together in two large dormitory style residences
in the capital city. This huge number reflects the fact that these “judges”
do not really “hear” cases; rather they “handle” them in an administrative
fashion, according to Party instructions.

Directly under the Supreme “Court” are the Higher People’s “Courts”
of each province. Under the provincial “courts” come the Intermediate
People’s “Courts”, and under them the District People’s “Courts”. Directly
under the Provincial “Courts” also, and having status equal to that of the
Intermediate “Courts” are the specialized “Courts’: the Maritime “Courts”,
Railway “Courts”, Military “Courts”, and the Forestry “Courts”.

One appeal is allowed and that appeal is to the next level above that
of the “court” of first instance. The single exception to this rule is that in
theory, no death sentence may be carried out until it has been reviewed
and approved by the Supreme “Court”. In practice, executions are often
carried out immediately after sentence. This is because in 1983 the Supreme
“Court” delegated its review powers to the provincial level and allowed the
provincial “courts” to review their own death sentences. It has for this reason
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been commonplace in China over many years to have a death sentence read
out by the provincial Higher People’s “Court”, and then to immediately
have the review and approval read out by the same “court”, with execution
following immediately thereafter. (In response to embarrassing publicity,
the government and Supreme Court recently announced new regulations
to correct this, but for reasons which will not be canvassed here, there is
lictle ground for expecting any change to flow from these regulations)

In the Lai case, one of the uncounted mistakes and misstatements to be
found in the Reasons of the IRB panel was the conclusion that the criminal
“courts” are distinct from other Chinese “courts” and assumptions should
not be made about standards in the criminal “courts”, based on what hap-
pens in the civil and economic “courts”. In fact, the procedures, practices
and characteristics to which I shall now turn apply across the board to all
China’s so-called “courts”.

One of the most immediately noticeable aspects of the Chinese “bench”
is the youth of its “judges”. Just a few years ago, many were retired army
officers who had never had a day of legal training in their lives. Today, all
new “judges” are required to have a law degree and they are very young,
some as young as 23. The average age of a Chinese “judge” today is some-
where between 30 and 35.

We shall shortly see that as a matter of practice, the ranking Communist
Party official within each “court” is the ultimate decision maker. But even
as a matter of statutory theory, aside from the apochryphal promise of
judicial independence found in Article 126 of the Chinese Constitution
it is manifestly clear that the “courts” have no independence whatever.
The Organic Law of the People’s Procuratorate (the prosecution arm of
government) states clearly that the “courts” are under the supervision of
the prosecutors. So to apply that to the Lai case and the claims that Mr.
Lai could receive a fair trial, Mr. Lai’s “judges” would be subject to the
supervision and correction of the prosecutors who would be presenting
the case against him. Moreover, the same Constitution which purports to
guarantee judicial independence also states that the “courts” are under the
“leadership” of the Chinese Communist Party.

In June of 2000, at the invitation of Canada’s ambassador to China, I
and three other Canadian lawyers gave an evaluation of the progress of
the Chinese legal system, or lack of same, to Madame Justice Beverley
MacLachlin and several of her colleagues on the Supreme Court of Canada.
The other presenters’ practices had exclusively involved the drafting and
negotiation of investment contracts and they had had no contact with the
Chinese “courts”. Their presentations therefore focused on the develop-
ment of statute law and regulations. My focus was on how my clients
were routinely fleeced and extorted by Chinese “courts” acting in concert
(and usually for a percentage of the “judgment” proceeds®) with Chinese
claimants. I stated, truthfully and accurately, that there was no due process
whatsoever in the Chinese “judicial” system, that it was fraudulent and
corrupt from top to bottom, and most importantly that the #rend was in
the wrong direction. That is to say that the “courts” were markedly worse
than they had been ten or fifteen years earlier, despite the claims of huge
progress flowing from Jean Chrétien at the time.

The next day I found myself at a luncheon in Shanghai, sitting next to
one of the Canadian Supreme Court Justices to whom I had presented
in Beijing the previous day. He informed me that the Chinese had that
morning taken the group to witness a criminal trial. He referred to my
description of the process the previous day and remarked that he had been
quite surprised at what he had witnessed during the morning’s trial. He
said, “Of course none of us knows Chinese, so we couldn’t really follow
what was being said, but it certainly seemed that everyone was taking the
proceedings very seriously. The accused had a defence counsel and the
counsel was questioning witnesses. Certainly, the judges appeared very
serious and involved.” (I wish he had had a chance to observe Chinese
“judges” in a trial not attended by foreign dignitaries.)



I told him that the “trial” he had witnessed
would almost certainly have been staged, com-
plete with professional actors playing the parts of
judges, accused, prosecutor, and defence coun-
sel. Moreover, they would have rehearsed for
days before the arrival of the Canadian jurists.
This is something Beijing routinely arranges
for the benefit of foreign lawyers, judges, and
legal scholars.

But more importantly, even a real “trial” in
China is in fact nothing more than theatre. A
foreign observer, videotaping the process, could
be forgiven for looking around and concluding
that the proceedings were genuine. Gone are
the days when Chinese “courts” were just dirty
rented rooms in crumbling tenement buildings.
Today, a Chinese “courtroom” looks exactly like
a real courtroom in countries with real judicial
systems. They are bright, shiny, well furnished;
they have counsel table for each party, witness
stands and a raised and impressive “bench” for
the three presiding “judges”. Beijing has also
become sufficiently sophisticated to realize that
blue military style uniforms with visored caps
do not really project a sense of judicial majesty.
Therefore, for some years now, Chinese “judges”
have been clad in black judicial robes and they
look for all the world like real judges.

The three robed “judges” sit above the court-
room behind the raised bench looking suitably
solemn (when foreign visitors or the media are
present, but looking bored otherwise and in
fact absenting themselves from time to time
as the evidence unfolds in cases which do not
attract public scrutiny). Witnesses are called
for each side in civil cases; no witnesses for the
accused are ever called in a criminal “trial”.
Lawyers for each side cross examine the other
party’s witnesses.

Documents are from time to time passed up
to the “judges”, who appear to gravely consider
them. However, there is no Discovery at any
point in the Chinese “judicial” process. It is
common for one party to produce at “trial” a
huge written opinion from a purported expert,
which opinion has not previously been provided
to the other side. It may run to a couple of
hundred pages. At this point the “judges” may
ask the other side for a response to this thick
document. The document then goes into evi-
dence. The author is not in court and the other
party has no time to examine the contents of the
document. If those contents support the “judg-
ment” the Party Secretary within the “court” has
determined should issue in the case, then they
may be cited in the Reasons; but not otherwise.
In any event, in a civil case involving a dispute
between a Chinese and foreign party, any expert
report put forward by the Chinese party will
be accepted and any such report proffered on
behalf of the foreign party will be rejected as a
matter of course.

But when the hearing is concluded, the role of
the “judges” is effectively over. It is at this point
that anyone with knowledge of what happens
next fully appreciates the validity of the statement
that the hearing itself is strictly theater.

I turn now to the single most important factor
in demonstrating the fraudulent nature of the
Chinese “courts”, and the one which limits them
to the role of theatre. There is a current saying
amongst Chinese lawyers and judges who truly
believe in the Rule of Law and this saying, famil-
iar throughout all legal circles in China, vividly
illustrates the futility of Canadian attempts to
“assist China in improving its legal system” by
training judges. It is “7Those who hear the case do
not make the judgment; those who make the judg-
ment have not heard the case.”

This saying reflects the function of the “Judicial
Committee”, the most important body within
each “court”. The “Judicial Committee” is a
standing committee composed of between five
and seven “judges”, depending on the size of the
“court”. It meets regularly, usually once a week.
It is here, behind closed doors, completely away
from public view and scrutiny, that most cases
are decided. Nothing which has transpired in the
“courtroom” has any impact on the “judgment”.
In one afternoon, a Judicial Committee may de-
cree the “judgments” in up to 25 pending cases.
In virtually all instances, the Judicial Committee
rules on these “judgments” without having heard
any of the witnesses or, indeed, having attended
the hearing. Moreover, I have often been informed
by personal friends who sit on judicial committees
that the members have not even consulted the file
on the case, before ruling on the “judgments”. The
key to disposition by the Judicial Committee is
the input of the Communist Party spokesman on
the committee.

In a case involving a substantial claim by a
Chinese party against a foreign party, or, for that
matter, a substantial claim by a Shanghai party
against a Chinese party from elsewhere, the dis-
cussion within the committee usually centers on
the economic health of the Plaintiff and on how
quickly the plaintiff needs the money.

In a criminal case, the verdict will have been
decided before the trial and the deliberations of
the Judicial Committee are largely limited to the
content of the Reasons to be drafted.

Whether the case be civil or criminal, the circle
of fraud is closed by the fact that the Judicial
Committee does not sign the “judgment” it has
decreed. Ensuring that the committee remains
faceless and invisible, it instructs the “judge” who
presided over the hearing to draft the Reasons
and the Reasons then are issued over the signa-
tures of all three “judges” on the tribunal which
heard the case. So the public has no clue that the
“judgment” was decided behind closed doors by
individuals with no knowledge of the facts and
no interest in the law.

the Verdict | Articles

One would think that the Judicial Committee’s
function would be sufficient to ensure that all
“judgments” of Chinese “courts” would be
politically driven, rather than judicially driven.
Not so. As a final precaution, the architects of
the “judicial system” have ensured that the most
powerful person at any level of the hierarchy
is not the Chief Justice of the “court” at that
level. Indeed, the most powerful person is not a
“judge” atall, and has no legal training. He is the
Chairman of the Political Legal Committee in
the People’s Congress at every level. In the almost

Plaintiff Counsel Only

IDerwial 1Belll

DAMAGES CLE*

FRIDAY 11 MAY 2007

Fairmont Waterfront Hotel
Vancouver BC

Mavrk Your Calendavr!

In a very special event, the
Trial Lawyers Association of BC
is bringing nationally-
acclaimed damages and juries
expert David Ball to Vancouver
for a plaintiff-counsel-only
one-day seminar.

David Ball has drawn sold-
out audiences to his CLE
presentations across Canada
and the US and has wowed
lawyers with his lessons on
case analysis and presenta-
tion, advocacy skills, dom-
ages strategies and jury
selection. Hear and lear from this dynamic
speaker during this very special event.*

Visit www.tlabc.org
for more details and to
register online!

Presented by
Trial Lawyers Association of British Columbia
Tel: 604.682.5343

*You must be 100% plaintiffs counsel and a member of
TLABC to qualify for registration at this seminar

ISSUE 112 | Mar 07 | 61



Articles | the Verdict

unimagineable event that a “court” at any level were to render a “judgment”
in defiance of the Communist Party, the Chairman of the Political Legal
Committee has the power to simply overturn the decision of the “court”
and substitute his own.

Throughout my years in China, one of my closest friends was a Judge and
first rate legal scholar who eventually was elevated to the Supreme “Court”
as head of the Transportation Division. He divulged to me many of the
inner workings of that “court”, but for many years I could not cite him as a
source. His untimely death in 1997 released me from this constraint. CIC
argues that Lai Changxing would receive a fair trial if sent back to China,
notwithstanding that the former Chinese Premier had publicly opined that
Lai should be executed “ten times over”. But my friend on the Supreme
Court related to me on several occasions how President Jiang Zemin would
regularly call up the Chief Justice of China, inform him that a given case
would soon come before the Supreme Court, and then give instructions
concerning the “Judgment” which would be required. The Chief Justice
would then appoint a group of “judges” to handle the case according to
the presidential instructions.

In closing, I turn to a final peculiar aspect of the Chinese criminal
“justice” system which speaks to the Lai case, but also to the system in
general. Anyone researching the disposition of criminal cases in China will
be struck by two curious facts. First, the vast majority of Chinese criminal
cases result in confessions by the accused. The “trial”, therefore usually is
about mitigation and sentencing. The second curiosity flows directly from
the first. Most Chinese defence lawyers have seldom ever had a client enter
a plea of “Not Guilty”.

It is literally true that a “Not Guilty” plea is considered a gross insult to
the “court”, the police, and the prosecutors. It necessarily implies that they
are wrong, and/or negligent and they jealously guard the fiction espoused
by Esta Resnick in the Lai case that “they are so thorough and careful that

they just do not make mistakes.” So unusual is a guilty plea that most local
“Justice” bureaux have issued standing instructions to all members of the
defence bar on what to do in the unfortunate event that a client insists on
pleading “not guilty”. The three most important of these require the lawyer
to first notify the “Justice” Bureau of this unexpected turn of events, and
then to notify the senior partner in the lawyer’s law firm; thereafter the
matter must be handled by the senior partner and an outline of the defence
must be presented to the “Justice” Bureau before trial.

A slogan appearing on the wall of all police interrogation rooms reads
“Confess and receive leniency; deny your guilt and be punished harshly.”

For these reasons, defence counsel are almost always limited at “trial” to
speaking to sentence, in hopes that a mitigation argument might save their
client from execution and result in mere imprisonment. This was driven
home to me in discussion with one noted defence lawyer. I interviewed a
number of criminal defence lawyers during my time in China and until
this particular occasion all reported that they had never won a case. Now,
when I asked the same question, the lawyer responded that he had been
successful in approximately 40 percent of his cases. I was astounded. But
when I pressed for details, I found that this lawyer measured “success” in
terms of sentence reduction; he had in fact never obtained an acquittal
for a client.

I shall close this article with a brief discussion about the current deplorable
plight of Chinese defence counsel. CIC, in the Lai case, assures the Federal
Court of Canada that Lai would enjoy the right to counsel. The fact is that
it would be very difficult to find counsel who would take this case, given
the media crusade against him over a seven year period by the Chinese
Government and the Chinese Communist Party. Indeed, Chinese lawyers
are forbidden by “Justice” Bureau edicts to accept “sensitive” cases, without
Bureau approval. And often this approval is withheld; the Bureau appoints
its own defence counsel in place of counsel chosen by the accused.
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Second, any lawyer with the courage to take
on the case would, judging by recent precedent,
have his licence to practise law suspended at
best, and face imprisonment at worst. Some
years ago, the Chinese government decreed
that Falun Gong practitioners did not enjoy
the right to defence counsel; it prohibited all
Chinese lawyers from defending practitioners
and it prohibited all Chinese “courts” from ac-
cepting lawsuits brought by practitioners. Over
the last three years, scores of Chinese lawyers
have been disbarred, imprisoned and tortured
for bravely insisting on defending Falun Gong
practitioners and political dissidents. Moreover,
more than two hundred defence lawyers have
been sentenced to prison terms under Article
306 of the Chinese Criminal Code.

Article 306 appears totally innocuous on its
face. Essentially, it makes it a criminal offence for
defence lawyers (though apparently not prosecu-
tors) to suborn perjury or otherwise facilitate the
introduction of false evidence to the “court”. The
problem is not with the wording, but with the
way in which the “courts” have been instructed
to interpret that wording. Defence lawyers run
afoul of Article 306 in two ways, each of which
leads directly to prison. Both involve those dif-
ficult clients who refuse to plead guilty.

The first involves an interesting “logical”
analysis by the “court”. The reasoning is: The
accused says he did not commit the crime (per-
haps offering an alibi); but the “court” has found
him guilty (as is inevitably the case); therefore,
by definition the accused was lying; since the
accused was lying, it must have been his counsel
who put him up to it. Hence counsel and client
are sent off to prison hand in hand.

The second scenario is not entirely dissimilar.
Under Chinese law, not only police practice,
defence counsel may not meet with the accused
until the police and prosecutors have completed
their investigation. By this time the accused has
confessed, normally encouraged by torture. Then
when client and counsel eventually meet, client
tells counsel a story which differs in material
aspects from what he has told his police inter-
rogators. But since defence counsel is given no
access to the prosecution file, he will not know
the details of his client’s confession. If he argues
a theory which differs from what the prosecution
has in its file, then the lawyer is found to be lying
to the “court” and is sentenced to prison.

The second scenario occurs much less fre-
quently than the first. This is because normal
procedure requires a police officer to be present
during all conversations between client and
defence lawyer and the lawyer is forbidden
to ask his client any particulars about the
incident which resulted in the client’s arrest.
He is restricted to explaining the section of
the Criminal Code under which his client is
charged, his client’s health and state of mind
and presumably the weather. These restric-

tions conflict with provisions of the CPL, but
unfortunately neither police, nor prosecutors
nor “courts” normally evince any discernible
interest in the subject of law.

In future articles, I shall discuss the Rule of
Law in China, the actual trial process (with
examples drawn from my own cases), the politi-
cal rationale underlying the court system, and
the determined efforts by previous Canadian
governments to “whitewash” the Chinese
“judicial” system.

1 This issue will be the subject of a future article.
Suffice it to say here that the Chinese defence bar
is a demoralized, intimidated, and threatened
group. Defence lawyers are in practice, though not
according to the provisions of the Chinese Code of
Criminal Procedure (“CPL”), denied access to the
prosecution’s file on their client. The case, though
again this is forbidden by the CPL, is in practice
usually prepared by the judges, prosecutors, and
police acting in concert. There is no meaningful
discovery of any sort. Defence counsel who insist
too vigorously on their legal right to visit clients
in the lockup frequently experience serious beat-
ings at the hands of the police. And finally, many
lawyers end a criminal trial by being sent to
prison along with their clients, sentenced under
a provision of the Criminal Code which applies
exclusively to defence lawyers. We estimate that
there are between two and three hundred defence
lawyers now serving prison sentences for simply
attempting to represent their clients as they are
ethically bound to do. Moreover, at this very mo-
ment there is a full scale campaign in China to
intimidate and emasculate Chinese human rights
lawyers. Lawyers Rights Watch Canada lists close
to a hundred human rights lawyers and other
human rights advocates who are now in prison,
or who face “criminal” charges, or who have had
their practice licences illegally confiscated.

2 This bizarre event will also be the subject of a future
article. Cohen did not give conflicting evidence on
these two occasions. He is an eminent and highly
respected scholar. Ms. Resnick and CIC apparently
called him as a witness, not for what he would
actually say, but for the weight his very presence
would lend CIC. Cohen’s evidence largely sup-
ported Mr. Lai’s case that he could not receive a fair
trial. But the IRB panel facilitated CIC’s strategy
and, in its Rea nsons, set Cohen up against other
defence witnesses, stating that they “preferred the
evidence of Cohen” to that of Lai’s witnesses. That
of course appears perfectly reasonable on its face,
to anyone who reads the Reasons without having
read the transcripts of evidence. The problem is
that there is virtually no significant contradiction
between the opinions of Lai’s expert witnesses and
the opinion of Cohen, who was called by CIC
against Lai. The result is a kind of sleight of hand
which allowed CIC and the IRB to convey the
impression that Cohen had given his “Certificate
of Good Housekeeping” to the Chinese “judicial”
system, which he most assuredly had not.

3 Other fascinating open court observations by Ms.
Resnick include the statement that the Chinese
courts are independent because Article 126 of the
Chinese Constitution says so. We would note that
Articles 35 and 36 of that same Constitution guar-
antee Chinese citizens freedom of speech, freedom
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of assembly, and freedom of religion. The savage
beatings by Chinese police of those who seek to
exercise these constitutional freedoms have thus
far apparently escaped Ms. Resnick’s notice.

Faced with evidence that one witness had been
interrogated without interruption for 56 straight
hours, Ms. Resnick stated that it was against
Chinese law to interrogate anyone for longer than
twelve hours at a stretch and “this man should
have pointed out to the police that they had gone
overtime, and asked to go home”!

While these statements may afford some comic
relief to the trier of fact, they sometimes have
tragic overtones. CIC representatives and their
legal counsel gave formal legal undertakings in the
Lai case that witnesses in China giving affidavit
evidence in support of Lai would be Protected
Witnesses and under no circumstances would their
identities ever be made known to any Chinese
authorities. Tao Mi was one of these witnesses. She
had originally given Chinese police a statement
implicating Lai in criminal activities, which had
been introduced against Lai by CIC before the
IRB. But months later she attended at my office
in Shanghai and repudiated that statement, say-
ing she had made it after two months of torture
at the hands of the Chinese police. She stated
repeatedly that “If the police find out I talked to
you, I am dead!” CIC apparently thought this
statement should be tested, so they turned over
her statement, and apparently the statements of
all the other Protected Witnesses as well, to the
Chinese police. CIC arranged with the Chinese
police to have Tao Mi picked up, brought to the
Canadian Consulate-General, and interrogated on
videotape by an RCMP officer, in the presence of
a Chinese Gestapo officer. We have been unable
to contact her since, which unfortunately lends
credence to her statement that she would be dead
if the Chinese police found out. On videotape,
she denied having met with a Canadian lawyer
in Shanghai, to the surprise of no on the planet
except for CIC and the IRB, who accepted the
statement at face value. At the Judicial Review
of the IRB finding, David Matas observed that
it was absolutely outrageous and indefensible to
interrogate Tao Mi in the presence of the very
people who she said had already tortured her. Not
so, said the agile Ms. Resnick. “Torture is against
the law in China. If Tao Mi had been tortured, she
could have complained to that Chinese police officer
in the room and the police would have investigated.”
Alice in Wonderland, indeed!

One of the many problems with the Chinese
“courts” is that “judges”, in reflection of the low
social esteem in which they are held as very low
level civil servants, are very poorly paid. When I
was handling litigation in China, the average salary
of a “judge” was about US$250; but his income
was often well over $100,000 per annum.

In one very major case I handled in the Shanghai
Maritime Court, the “judgment” was at least
partially based on “evidence” in the form of an
oral statement made to the “judges” by an engineer
they had met by accident. The “judges” could
remember neither the kind of engineer they had
encountered, nor his name. And of course, he
was not available at “trial”. But they nevertheless
incorporated his opinion into their Reasons.
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